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A. IDENTITY QF PETITIOJ:':l.B.R 

Joel Kissler. petitioner here and appellant below, asks this Cow1 

to accept review of the Cnm1 of Appeals decision tenninating review 

designated in Pmi B of this p~tition pursuant to RAP 13.](a)(l) and 

RAP I J.4(b). 

B. COURT OF APPEALS DECISION 

Mr. Kissler seeks review of the Cow1 of Appeals decision dated 

O~tob~r 28, 2014. The Couti of Appeals denied a moti0n t0 recnnsider 

without comment on May 7. 2015. Copies arc attached as Appendix A 

and B, respe<.:tively. 

C. ISSUES PRESENTED FOR REVfEW 

I. Wh~n an accused person with little experience in criminal law 

asks to waive his right to counseL the record must show that the 

defendant understands the possible penalties at stake before he may 

knowingly and intelligently waive this fundamental right. The court. 

prosecutor, and defense attorney materially misled Mr. Kissler about 

the sentence he faced if convicted, understating the class of felony and 

the potential penalty by tive years, but the Court of Appeals tbund this 

~nor unimpoti<mt. Is the Court of Appeals L)pinion cnntrary to 



established Supreme Court precedent :md in violation of the right to 

counsel under the Sixth Amendment and art ide I. section 22? 

2. After Mr. Kissler waived counsel premised on the com1's 

vast understatement of his potential sentence for Count 3, the State 

added fireann enhancements to Counts 2. 3 and 5. Based on sentencing 

law·s unique to drug offenses. adding these enhancements meant twt 

only additional consecutive punishment but also substantially raised the 

standard range. but no one told Mr. Kissler. When the State adds 

charges that substantially increase the mandatory punishment a person 

will receive if convicted. does this intervening event require the cou1t to 

ensure the waiver of counsel remains knowing, intelligent. and 

voluntary under the Sixth Amendment and article T, section 22? 

3. In State\'. Willioms-Wu!kt?l'. 167 Wn.~d 889. ~25 P.3d 913 

(20 lO) and Stnte 1·. Recuf:'nco. 163 Wn.:!d 428. ISO P.3d I '276 ('2008). 

this Collli hdd that ajudgc lacks authority to impose a lircann 

enhancement when the court's instructions ask the jUly to decide 

whether the accused person possessed a deadly weapon. Did the CoUI1 

of Appcnls disregard this Cour1's precedent by Ltpholding the 

imposition of a firearm enhancement when the jury instructions defined 

the special verdict question based on a deadly weapon? 

.., 



D. STATEMENT OF THE CASE 

Sixty-two year old Joel Kissler had limited experience in 

criminal law, having received his tlrst and only prior felony convictinn 

in 2010, when he had pled guilty to a charge of unlawful possession uf 

a controlled substance and rt:ceived a sentence as a first time offender 

of~ I days in Jail. CP 237-40. In ~0 I 2. Mr. Kissler hud un argument 

with a drug-nddiclcd <H.:quaintancc. Kimber Wheeler. when hying to 

remove her from his npattmcnt. 3RP 219-20. 222, 225-27. She told 

police Mr. Kissler threatened her with a gLm and he was charged with 

second degree assault and felony harassment. CP 1. He was also 

accused of possessing heroin found in a bucket, along with a gun. and 

several Xanax pills in his pocket. 2RP 136-37. 166-67. 181-82. He was 

also charged with possession of a controlled substance with intent to 

deliver for the heroin: unlawful possession of a tlrem111 in the second 

degree; and unlawfi.1l possession of a controlled substance for the 

Xanax. CP 1-3. At trial, Mr. Kissler explained that th~se items belonged 

to Ms. Wheeler. who was homeless and drug-addid~.:"d. and he was 

taking them out of his hom~ b~cimse he did not wunt her staying in his 

apmtment any more. 3RP 219-20, 222, 225-27. 

3 



At the first pr~tJial hearing, Mr. Kisskr asked to represent 

himself so he could be more involved in the case. 9/ll/12RP 1-2. The 

court rend the names of the charged offenses. without refeiTing to their 

dements. /d. at 4-5. The coUlt also told Mr. Kissler that the crime 

charged in CL1unt I was a Class B felony. with a maximum of I 0 years 

in prison and n $20.000 fine. ld. at 4-5. Then the judge and the 

attorneys told Mr. Kissler that the rest of the charged offenses 'vcre 

Class C felonies. with a maximum sentence of Jive years. !d. at 5. 

Contrary to this infonnation, Count 3 was actually a Class B 

felony. and its maximum punishment was 10 years in prison and a 

$25,000 line. CP J -3. The col111 found Mr. Kissler waived his right to 

counsel. 9/1 J/12RP 10. 

Several months later. the prosecution added fireann 

enhancements to Counts 3 and 5, the two drug charges. CP 26-29. The 

court dicl not tell Mr. Kissler that the new charges increased his 

punishment. 12(~7 /12RP 2-6. They required consecutive tenns of 

additional confinement and substantially increased the standard rung~ 

under RCW 9.9-lA.51 S. but no one told this to Mr. Kissler. 

As l\1.r. Kissler expected. the jury fLmnd him not guilty uf second 

deb•Tee assault and felony harassment. CP 143-44. But he was convicted 



of the remaining charges. CP 145. 1-+7, 148. For the two drug charges, 

the court instructed the jury to decide whether Mr. l(jssler possessed "a. 

deadly weapon," yet it imposed longer sentences as fiream1 

enhancements. CP 193.214,:217. The consecutive firea1111 

enhancements resulted in Mr. Kissler serving the stntutory muximurn of 

I 0 yenrs in prison. CP 217 .. 

E. ARGLMENT 

l. The Court of Appeals held that an inexperienced 
litigant validly waives his right to counsel even 
when the court vastly understates the penalty he 
faces if convicted, contrary to established state 
and federal precedent 

a. Controlling precedent permits a wail'<'l' a( the right to 
counsel 011~v 1rhen the de.fimdrmt cll.?ar~v understands rhe 
possible pe11alties he faces ({ COill'ictf!d. 

A valid waiver of the right to the assistance of counsel 0ccurs 

only when the record shows the accused k.novr'ingly. intelligently. and 

voluntarily waives tbc right to an attorney. Faretta r. Crrl{tomia. 422 

U.S. 806. 835. 95 S.Ct. 2525. 45 L.Ed.2d 562 ( 1975): State 1'. Silw. 

I 08 Wn.App. 536. 539.31 P.3J 729 (2001 ): U.S. Const. mn~nd. 6: 

Const. mi. I. * 12. The validity of n waiver is measured by the 

defendant's understanding at the time he waives his right to l.:Ounsel. 

United States 1'. Afohmdi, 20 F.3d I...J.80. I 4~4 (9th Cir. 191)4 ). 
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For a ,.vaiver of couns~l to be knowing and intelligent. "a 

criminal defendant must be aware ofthe nature of the charges ag3inst 

him. the possible penalties. and the dangers and disadvantages of self

representation." United States 1·. Ba!ougll, s:w F.Jd 14~). 1487 (9th 

Cir. 1987);st:t:a/so UnitedS!afi:!Sl'. Gt:!rrilst:n,571 F.3d 1001.1007 

(Slth Cir. 2009) l"[t]he defendant must be aware of the nature of the 

charges and the possible pt!nalties'' to validly waive counsel (emphasis 

added)). lt is the judge's role to "make ce11ain" the waiver of counsel is 

knm-vingly and intelligently made by conducting "a penetrating and 

comprt:hcnsivc examination of all the circumstances." Von Molrke ,._ 

Gillit>s. 33~ U.S. 708. 7:!4. 68 S.C't. 316. 92 I..F.d. 309 ( 194R). 

A constitutionally critical component is that the defendant 

waives his right to counsel "with an apprehension of the nature of the 

charges. the statutory offenses included within them. [and] the m11ge c!f' 

alJOJmb!e punishments thl!l't'ltllder." United States l'. !lloskol'its, 86 

F.3d 1303, 1306 (3rd Cir. 1996) (quoting, iTIIer alia, Faretta. 422 U.S. 

at 835 and Von Moltkt:?. 332 U.S. at 724~ emphasis added in Moskol'its). 

In Moskorirs, the defendant received a J 5-year sentence after his 

first trial and later receiwd a new tlial at whidJ he represented himsel r. 

86 F.3d at 1305. The comt entered into an otherwise "lengthy and 



detailed colloquy" about the dangers and disadvantages of self

representation but did not mention th<1t punishment could increase after 

a new trial. Jd. at I 306. This failing undermin~d the waiver of cnunsel. 

lei. at 1308-09 (citingJolmson 1'. Zt:rhst. 304 U.S. 45R, 464, 58 S.Ct. 

1019. 10:22.82 L.Ed. 1461 (1938)). 

In United Sratps 1'. F:rskine. 355 F.3cl1161, llM-6:'5 (<1111 Cir. 

2004 ), the defendant thought he faced a one-year maximum sentence 

when he waived his right to counsel. but he learned dunng tnal that he 

faced tiw years as a maximum. The Erski11e Court ruled thut under the 

Sixth Amendment, a defendant \vas entitled to know the precise stakes 

in play at the time he chooses self-representation, rendering the waiver 

invalid. !d. at 1169-71. 

The court overstated the potential penalty in United Srares 1·. 

Forresrt:r, 512 F.3d 500, 505 (9th Cir. 2008). The defendunt waived 

counsel having been told he faced "a mandatory minimum of ten years 

in juil and possibly up to life," but he actually faced 110 mandatory 

minimum and a maximum of 20 years in prison, which was increased to 

30 years based on later filed charges. /d. at 505 & n.2. The prosecution 

claimed that overstating the potential penalty d0e!'l nnt violate the Sixth 
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Amendment. reasoning that lesser penalties would make it mor~ likely 

the nccused would waive his right to counsel. !d. at 507. 

The Ninth Circuit rejected this argument. First. cnutis are not 

tJ·ee to spec:ulute how a litigant would be act had he received accurate 

infom1ation about the sentencing stakes. because "it is not clear how a 

dekndant"s decision to waive his right to counsel may be affected by 

incorrect infomwtion about his potential sentence." ld. at 507. Se(.;ond. 

it rukd that this argument is ''in essence a hc:mnless enor claim." !d. at 

508. Appellate cowis have "repeatedly rejected" the prosecution's 

contention that "even though fon·ester was unaware of the actual 

penalty he faced. there was no hann because he would have waived 

counsel even if he had been properly infonncd." !d. (citing related 

cases). The Forresrt:r Court concluclcd: 

It is thus itTclcvant whether the district cou11 over-stated 
or underswtcd Fom~ster's potential penalty. By 
nwterio!~r misstating the applicable sente11ce. the court 
failed to fulfill its obligation to "insure that [the 
defendant] underst:mds ... the possible penalties." and 
fotT~ster's waiver was therefore not knowing and 
i ntd l igent. 

Jd. at 503 (<;mphasis add~d. quoting Erskine). 

Similarly, in Si/m. the defendant understood the nature of the 

charges and their gravity. I 08 Wn.App. at 540. He was familinr with 
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trial practic.c and he showed "exceptional skill" in his pretrial motions. 

!d. at 540-41. But he was not intonned of the possible punishment he 

faced. !d. at 541. The Court of Appeals held that: 

!d. 

Silva was never advised of the maximum possible 
penalties tor the ~.:rimes with which he wus charged. 
Absent this critical infom1ation, Silva ~.:ould not make a 
knowkdgeable waiver of his constitutional right to 
counsel. 

"On appeal. the government carries the burden of establishing 

the legality of the waiver." Erskine, 355 F. 3d 1167. The ''govemmt.:nt 

has a heavy burden and that we must indulge in all reasonable 

presumptions against waiver." Porres!C:'r. 512 F.3d at 507: S<:'e 

Paflt'l'S0/1 1'. T11inois. 487 U.S. 285. 298. l!Jt\ S.Ct. 2389, 101 L.Ed.2d 

261 ( 1988) (''we have imposed the most rigorous restrictions on the 

infom1ation that must be conveyed to a defendant, and the procedures 

tl1at must be observed, betore permitting him [to] waive his right to 

counsel at trial.''). The judge materially misrepresented to Mr. Kissler 

the pote-ntial penalty he faced at the time he waived counseL rendering 

his waiver of counsel constitutionally invalid. contrary to the Court of 

Appeals opinion. 
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b. Mr. J.:issll!r 11'as t(tlinnaliw:/1' nrisad1·ised o(the 
p111rislnne111 hejizcl!d ultlre time he l1'airerl his right to 
COIIIIStd. 

During the only discussion ofpotential penalties at the time Mr. 

Kissler ,.vaived his right to counsel. Mr. Kissler was told that all 

charges he faced were Class C felonies, with five-year maximum 

sentences. ex<.:ept for the single charge of second degree assault in 

Count 1. which was a Class B felony, with a 1 0-year maximum 

sentence and $::!0.000 fine. 9/11112RP 4-5. 

This infonnation was wrong. Count 3 was also a class B felony: 

possession with the intent to deliver a controlled substance. RCW 

69.50.40 I (2 ): CP 2. It has a statutory maximum of I 0 years. and dtle to 

the fireann enhancement the State later added, Mr. Kissler received a 

senten<.:e of l 0 yem·s. CP 27; CP 217. Tt also has a maximum penalty of 

$.25.000. not $20.000 as the couri m~.?ntioned for second degree assault. 

RCW 69.50.40 I (2)(a); see 9/ll!l.2R.P 5. 

Consequently .. Mr. Kissler waived his right to counsel based on 

the mistaken belief that the sentence he faced if convicted of Count 3 

was far lower than the actual possible sentence. When he was convicted 

of Count 3. nnd acquitted of Cc1unt 1. he received the statutory 

maximum I Opyenr sentence. far above the five-year maximum he was 

J() 



told he faced when he waiwd his right to counsel. "Absent this critical 

infom1ation." he could not make a knowledgeable waiver or his 

constitutional right to counsel. Sr!e Si/m. 1 OS Wn.App. at 5~ 1. 

c. The Court of.-lppeals 1Wnse11sicul(r trt?alt'd as 
unimportant rht? aj/lrmariw misadl'iseme11t oftl!e 
sentenci11g consequences.for a pt!rson wairing his right 
Ia COl/17Sef. 

The Cou11 of Appeals ruled that it \Vas unimpl'liant that Mr. 

Kissler waived his right to counsel based on incom:ct information from 

the cow1 about the potential sentence he faced because Mr. Kissler 

knew the punishment he faced for a different charge. Its opinion says. 

"it is dit1icult to see how mwm~ct infom1ation about an individual 

offense could make the waiver of the right to counsel less knowing." 

Opinion at II. This sentiment demonstrates the Court's eJToneous 

understanding ofthe constitutionally required inionnation on wh1ch n 

person must premise a waiver, a mistaken belieftl1at the sentencing 

laws for one otTense contn1llhe sentence tor another, and an incorr~ct 

use of n harmless enor test. 

The sentencing exposure Mr. Kissler faced on the different 

charges was pa1ticuli:lrly important to bis knowing. intelligent and 

voluntary choice to waive his right to counsd. K.nowing the maximum 
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penalty for assault had no bearing on the sentencing stakes on the dmg 

ofTensc. Not only are they dill'erent oftenscs k:gully, they were vastly 

ditTert:nt in their evidentiary strength. Mr. Kissler was not convickd of 

second degree assnult. CP 143-44. The complainant was homeless. 

drug-addicted, never appeured fol" trial. and the dispute arose us Mr. 

Kissler was trying to evid her from his apmtment. 3RP ~ 19-20. ~22. 

225-27. K.nowing she bud a host of personal problems that made her 

unlikely to be a credible witness even if she shmved up to cou1i. Mr. 

Kissler could assess his chances for defeating this allegation and 

therefore be less concerned about the sentencing stakes for the assault 

than for the drug ullegntions. 

There is no han11less elTOr test that allows a reviewing comt to 

gu~;:ss how important sentencing information might be to a person who 

is waiving his right to cmmsd. Ham1lcss en·or analysis do~;:s not apply 

\vllcrc a pro se litigant waived his C\)11Stitutional right to cuunscl 

without a knowing and intdligcnt understanding of the penalties nt 

stake. Si/m. I 08 Wn.App. at 542. 

The substantial difference between tht: five-year penalty Mr. 

Kissler was told he faced and the ten-year sentence he actually received 

shows he \vas prejudicially misled about important senkncing stakes. 

11 



The State has not proven he knowingly. voluntarily. and intelligently 

waived his right to counsel. contrm; to the Court of Appenls opinion. 

d. lf71t:ll the Srate substantial(r increased tl1e semencing 
stakt>s, Mr. Kissler shollld fum: been adrised n,(this 
rhange to in~ure the mlidill' ofhis H'ain?r o(counst:l. 

Wht:n th~rc is a substantial change in the nature of the 

punishment, the ~r .. uti must advise a prose defendant ofthis change to 

ensure the defendant's d~cision to waive counsel remains a valid 

assessment based on an understanding of the risk faced by trial. See 

United States 1'. Hmrt::is. 625 F.3d 575, 581 (9111 Cir. .2010); State 1'. 

Rhoads, 813 N.W.2d 880,887 (Minn. 2012). This Collli has nut 

addressed this issue. 

Compounding the fatal tlaw in th~ initial colloquy where the 

court misadvised Mr. K..issler that he faced five year stamtory 

maximums tt"lr all chnrges other than Count I. even tlwugh Count 3 had 

a ten year maximum. the prosecution later added charges tllat 

substantially increased Mr. Kissler's potential penalty by amending the 

charges to include t1reann enhancements. CP 27-29. Not only are 

tircarm enhancements unique in that they mu5t be served consecutively 

to the st::mdard range sentence and consecutively to each other. the 

imposition of a fiream1 enhancement significantly increases the 



serinusness level and standard range for a drug offense. RCW 

9.94A.533(3): RCW 9.9-lA.517. The amcndm~nt ruised his standard 

range to 68+ to 100 months, from ~0+ to 60 months .. RCW 9.94A.517: 

RCW 9.9-lA.SlS. 

The coutt but never explained that a substantial increase in 

punishment tlwt would occur if convicted of these offense. 12/27 112RP 

2-6. The court also never asked l\.1:r. Kissler if this increase in 

punishment altered his interest in waiving counsel. !d. 

In Stater. llfodica. Division One ruled that no second colloquy 

is required when the prosecution udds a charge of witness tmnpering 

mising from the defendant's conduct while the case is pending. State,._ 

Modico. 1.36 Wn.App. 434. 445-46, 149 P.3d 446 (:~006), qff"d on otht!r 

grott/lds, 164 Wn . .2d 83 (2008 ). Modica properly cited the rule that 

ordinarily. only ":.1 substantial change in circumstances Will n:qum.~ tht: 

[trial] cou1t to inquire whether the dd'enclant wishes to revoke his 

enrlier waiver.'' !d. at 445. Modica also accun:ttely cited Schell\'. U11ited 

States. 413 F.2d 101. l 0~-03 (7th Cir.1970). where the trial cout1 cncd 

by failing tn conduct a se~.:ond pro se colloquy wh~n the cout1 had 

initially misadvised tht: det'endant of his potential sent~ncc. 
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The !lfodica Court concluded that adding witness tampering did 

not requir~ a full colloquy because it was less se1ious and concum:ntly 

imposed as potential punishment. 136 Wn.App. at 446: see RCW 

9A.T2. 120. However. he miginally received accurate infonnntion about 

the chnrges and potential penalties. Jd. at 44 1. Atter the new charge was 

added. the trial comi asked .M . .r. Modica several tim~s whether he still 

wished to represent himself: thus ensuring that the waiver of counsel 

remained his voluntary choice. !d. at 446. 

Un1ike .Modica. :Ylr. Kissler was not properly advised of the 

sentem:ing consequences in the original colloquy. 9111/l::!RP 4-6. The 

additional charges substantially increased his sentencing exposure. and 

the court's failure to inform him of this ch::mge fm1her undcnninccl the 

validity of the waiver of counsel. Set! Schel!. 423 F.2d ;.Jt 102-03. This 

CoUJi should also grant review to clatity the court's role in ensuring a 

valid waiver of counsel when there is a substantial changt: in the 

punishment a person faces. 

e. Tile Court (~j".ippeals applied the l\'l·ung slwulard r~f' 
rc:Tit?11', contrary to stall! and.fi?dernl precedt·nr. 

Com1s review the validity of a Farena waiver, n mixed question 

of law :mel fact, de novo. Erskine. 355 F.3d at 1166. It is inappropriate 
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to require that the uncounsckd defendant timdy object to an 

inadequate pro sc colloquy because ··w~ cmmnt exped Jdt!ndnnts to 

recognize that they have not been cmTectly and fully advised. let alone 

to point out the cout1" s errors." !d. 

R;.~ther than employ this de nom standard. or mention that the 

prosecution bears the burden of proving the validity of a waiver of 

counsd on appeal. the Court of Appeuls merely said. ""We revit'w for 

abuse of discretion a t1ial com1"s decision to grant a criminal 

defendant's request to represent himself or herself at trial.·· Opinion at 

8. This is the wrong standard of review. 

The Court of Appeals cited State 1'. James. BS Wn.App. 628. 

636, 158 P . .3d I 02 (2007). to apply a deferential abuse of discretion 

standard. The issue in James was whether the fully-aJvised defendant ·s 

request tor selt:.representation was equivocal. whid1 is a factual 

question n.:q1..1iring in-personjude,'l11ent.Jd. at 634-35,637. James in 

turn cited STate 1·. Hemellll'tl_l'. 112 Wn.App. 7S7, 792. 95 P.3d 408 

(1004). Hememm.1· involved a prose request that was denied due to the 

defendant's disruptive bdmvior. A judge has discretion to deny a pro 

siC' request when it would delay or obstruct the proceedings. Stater. 

Madsen. 168 Wn.:2d 496,503,229 P.3d 714 (2010). But Mr. Kissler 
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received patl!ntly incoiTect information about bis potential sentence. 

\Vbich is not a dis~retionary ~omponent ofthe ~onstitutional 

requirem~nts for a waiver of the right to counsel. See Iowa r. T0\'((1'. 

541 U.S. 77, 81, 124 S.Ct. 1379. 1383. 158 LEd. 2d 209 (200-1). 

The CoUI1 of Appeals incoJTectly used a deferential standard of 

review inapplicable to the requirement that the accused person '"''aive 

counsel based on accurate information about the charges and penalties. 

The Court of Appeals applied the wrong legal test, fu11her 

underscoring why review should be granted. 

2. The court impermissibly imposed a firearm 
enhancement when the special verdict instruction 
asked only whether .Mr. J(jssler a possessed a 
"deadly weapon" 

"[S]enteuces entered in excess of lawful authority are 

fundamental miscmTiagcs ofjusticc." In re Pers. Restraint ofAdolph. 

170 Wn.2c1 556. 563, 243 P.3d 540 (2010). "When a sentence has been 

imposed for which there is no authority in law. the trial court has the 

power and duty to crnwct the eiToneous sentence, when the elTor is 

discovered." In re Carle. 93 Wn.~d 31. 33. 604 P.2d 1293 ( 1980). 

The com1 exceeds its authority by imposing the punishment 

allotted to a tiream1 enhancement when the jury's verdict merely found 
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the defendant possessed a "deadly 'veapon." JVi 1/iams-ll'alker, 16 7 

Wn.2d ~t 898-99; U.S. Const. amend. 6: Wash. Const. art. I, ~S 21. 22. 

In order for the jury to "make a fireann finding" as required fur a 

"tircaml'' enhancement the cnurt must give the coiTect pattern jury 

instructions specific to the fireann enhancement. Recut:nco. 163 Wn.::!d 

at 439. 

In the three consolidated cases in IVil!iams-Walker. each 

defendant was charg~d with a fircam1 sentencing enhancement, but the 

court instructed the jm)' on the definition of a deadly weapon ~md asked 

the jut)' to tind whether the defendant possessed a deadly weapon. /d. at 

893-94. Fach defendant was also convicted of a predicate crime that 

involved using a fiream1. /d. However, the Supreme Court held that 

gttilty verdicts on a predicate offense are not ''sutlll:ient to uutlwrizc 

sentencing enhancements." ld. at 899. Instead. the governing statute 

and the constitutional right to a jury t1iul require that the jury authorize 

the additional punishment by a special verdict. ld. 

Just as in H'il!iams-Tflalker, th~ coUit instruckd Mr. Kissler's 

jury that "for purpos~s of a sp~cial verdict." it must decide whether Mr. 

Kissler was ''am1ed with a ueadly weapon:· CP 193 (Instruction 33). 

Instruction 33 explained the requirements ofthe special verdict finding 
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and wns the only instruction directed at answering this special verdict. 

!d. It defined a deadly weapon as including a '"pistol. revolver or any 

other fiream1 ... whether loaded or unloaded." which is the statutory 

language for detining a ''deadly weapon" and not a "tireaml'" 10r 

purposes of the fireunn sentencing enhancement. !d.: RCW 

9A.04.010(6): RCW 9.41.010: RCW lJ.94A.533(3). ln the special 

verdict fonn. the COlllt asked the jury w·hether would issue a special 

verdict finding that Mr. Kissler was "am1ed with a tireann at the time 

of the commission of the charged crime" but this question was based on 

Instruction 33. which cxpl3incd that any tlrcam1 fulls under the broad 

definition of deadly weapon. CP J 46, 1_93. The jury subsequently found 

Mr. Kissler was anned based on this instruction. CP 146. 15.3. 

A sentencing enhancement must be authorized by the jury in the 

fonn of a special verdict. Williams- Walker. 167 Wn.2d at 900. The 

instruction provided to the jury explaining the special verdict simply 

asked whether the State proved he possessed a clendly weapon. CP 193. 

Because the coUlt's instl'Llction dictates the nature of the special wrdict 

finding. thl) wrdict f01111 's mention of a fireann does not hump the 

couri's direct instruction that the jury premise its spe;:cial verdict finding 

on a deadly weapon. The jury's special verdict finding did not authorize 
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the court to impose tl1~ tireann enham:ement. l'P 193: I.Villiams-

Walkt'r, 167 Wn.::!d at 898-99. The Court l1f Appeals decision is 

contrary to this Coutt's mlings and review should he granted 

F. CONCLUSION 

Bas~d on the foregoing. Petitioner Joel Kissler respectfully 

requests that review be granted pursuant to RAP 13.4(b). 

DATED this 8111 day of June 2015. 

Washington Appellate Project (91052) 
Attorneys for Petitioner 
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r:·H_E.~· ~ 

CCGi~T r.;: .. '· .. ~ ·i"'~r.L::J 
IN THE COURT OF APPEALS OF THE STATE OFWASHINGTdN::~ ·~ 11 

Z014 OCT 28 fil'i lG: 0:5 
DIVISION II 

ST.~ 

STATE OF WASHJNGTON, No. 44589-1-~y_.J,~~~-"" 

Respondent, UNPUBLISHED OPTI\ION 

v. 

JOEL KISSLER, 

Appellant. 

BJORGEN, A.C.J.- A jury returned verdicts finding Joel Kissler guilty ofwliawful 

possession of a controlled substance (heroin) with intent to deliver, unlawful possession of a 

controlled substance (alprazolam (Xanax)), and second degree unlawful possession of a fuearm. 1 

Kissler appeals his convictions and sentence, asserting that the trial court (1) violated his CrR 3.3 

timely trial right by granting the State's continuance motions over his objections, (2) violated hi.s 

right to counsel by allowing him to proceed pro se without adequately informing him of the 

potential penalties he faced if convicted, (3) improperly :mposed fueam1 sentencing 

enhancements, and (4) improperly imposed a variable tenn of community custody. Additionally, 

in his statement of additional grooods for review, Kissler repeats his counsel's assertion that the 

trial c.ourt violated his CrR 3.3 timely trial right. Kissler also ac;serts in his statement that the :rial 

court (1) violated his right to cotmsel and his due process rights hy allowing the trial to continue 

while his standby counsel was absent and (2) e1Ted by failing to suppress evidence and witness 

testimony based on the State's late discovery. 

1 The jury also returned verdicts finding Kissler not guilty of second degree assault and felony 
harassment. 
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We conclude that because the trial court properly granted the continuances, it did not 

violate Kissler's right to a timely trial under CrR 3.3. We also conclude that the trial court did 

not violate Kissler's right to cow1sel, that it properly imposed the firearm sente11cing 

enhancements, and that Kissler's challenges in his statement of additional grounds lack merit. 

We note also, though, that a variable tem1 of community custody no longer is penuit1ed under 

the case law. TI1e1!efore, we affirm Kissler's convictions and the imposition of his fireann 

sentencing enhancements, but remand for correction of his community custody term. 

FACTS 

On August 21, 2012, Tacoma police officers responded to a report of a domestic violence 

incident involving a weapon at Kissler's apartment. Officer Eric Robison located the alleged 

victim and interviewed her at a location near the apartment complex. Officer Sargent Kieszling 

observed Kissler exit the back door of his apartment wearing a holster ar.d saw him place a pistol 

into a bucket be.fore returning to his apartment. A short time later, af1er officers requested 

Kissler to come outside, Kicszling saw Kissler exit his back doo::: a second time and watched him 

manipulate objects in the bucket before returning inside. Shortly thereafter, I(jssler exited the 

front of his apartment and was arTested without incident. 

During a search incident to Kissler's arrest, Officer Matthew Graham found a bag of the 

prescription medication, alprazolarn (Xana.'<), in Kissler's pocket. Kissler admitted that he did 

not have a prescription for the pills. 

Police obtained ·a search warrant and searched Kissler's home. Inside Kissler's home, 

police fmmd a Large amount of syringes, several small baggies, and a digital scale. Inside the. 

bucket in Kissler's backyard, police found a 9mm har.dgun, a methamphetamine pipe, and two 

bags of heroin. On August 22, the State charged Kissler with second degree assault, felony 
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harassment, unlawful possession of a controlled substance (heroin) with intent to deliver, second 

degree unlawful possession of a fireann, and Lmlawful possession of a controlled substance 

(alprazolam (Xanax)). Kissler was arraiped on August 22 and remained in custody while 

awaiting a trial date of October 17. 

On September ll, the trial cow1. held a hearing at which Kissler requested to represent 

himself and to have standby counsel appointed. At the hearing, Kissler stated that he did not 

have any issues with his :hen assigned cotmsel, but that he wished to exercise his right to st:li

representation. Kissler also stated that he had successfully represented himself in a previous 

criminal trial. The trial court engaged in a lengthy colloquy with Kissler before accepting bis 

waiver of counsel and appointing standby counsel. 

On October 4, the State moved to continue the start of trial because the newly assigned 

prosecutor was unavailable on October 17 due to a previously scheduled vacation out of state. 

TI1e State also infmmed the trial court that the prosecutor had been assigned to a different trial 

set to begin on October 18 and was expected to take' four weeks to complete. The trial courc 

granted the State's continuance motion over Kissler'::; objection, setting a new trial date of 

December 4. 

On November 27, the State requested a second continuance, again asserting that the 

prosecutor was in trial on a different matter that would last "well into December," and that 

Kissler's standby counsel was on vacation from December 17 through December 24. Report of 

Proceedings (RP) (Nov. 27, 2012) at 1. Kissler again objected to a continuance, arguing that the 

State should have assigned a different prosecutor when it knew tpat the assigned prosecutor 

would be unavailable for tiial. The trial court granted the State's continuance motion over 
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Kissler's objection based on the prosecutor's and standby counsel's w1availability, setting a new 

trial date of January 7, 2013. 

On December 27, the State filed an amended information that added allegations of 

firearm sentencing enhancements to Kissler's charges of felony harassment, unlawful possession 

of a controlled substance with intent to deliver, and unlawful possession of a controlled 

substance. The trial court re-arraigned Kissler and read the State's amended charges to him. 

That same day, the State requested a third continuance. The trial cow"t granted the State's 

motion over Kissler's objection. setting a new trial date of January 31, 2013. The trial court 

stated its reasons for granting the continuance as, "[o]perabilii:y testing on firearm needs :o be 

completed. Assigned [prosecutor] has preassigned ~urder 2[] case struting 1114/13." Clerk's 

Papers (CP) at 263. On January 17, Kissler moved to dismiss his charges based on a vio~ation of 

his timely trial right under CrR 3.3, which the trial court denied. 

On January 31, the State requested a fourth continuance due to a lack of available 

courtrooms that day. The trial Cotllt granted the motion, scbng a new trial date of February 4. 

On February 4 the State infom1ed the trial court that Kissler's standby counsel would be 

wmvailable to assist Kissler at the scheduled start of his trial. Kissler stated that he wanted to 

proceed to trial withm.:t the assistance of standby cmmscl. The trial court engaged in a colloquy 

with Kissler during which Kissler detailed his prior experknee representing himself ir. a jury trial 

on criminal charges. The trial COltrt entered an order allowing Kissler to proceed to trial without 

the benefit of standby counsel. The trial court also continued the start of trial for one additional 

day hecause the assigned judg~ was ill. At the start o: trial, Kissler renewed his motion for 

dismissal based on a violation of CrR 3.3' s timely trial rule, which the trial court again denied. 

Trial began on February 5, 2013. The tria] court's special verdict jury instmction stated: 
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For pmposes of a special verdict, the State must prove beyond a reasonable 
doubt that the defendant was armed with a deadly weapon at the time of the 
commission ofthe crime. 

A person is armed with a deadly weapon if at the time of the commission of 
the crime the weapon is easily accessible and readily available for offensive or 
defensive purposes. The State must prove beyond a reasonable doubt that there 
was a connection between the weapon and the defendant. The State must also prove 
beyond a reasonable doubt that there was a connection between the weapon and the 
crime. In determining whether these connecrions existed, you should consider 
among other factors the nature of the crime and the circtm1stances surrounding the 
commission of the crime. · 

A pistol, revolver, or any other fireann is a deadly weapon whether loaded 
or unloaded. 

CP at 193. The jury re:Urned verdicts finding Kissler not guilty of second degree assault and 

felony harassment, and tlnding Kissler guilty of unlawful possession of a controlled substance 

(heroin) with intent to deliver, second degree Wllawful possession of a firearm, and unlav.ful 

possession of a controlled substance (alprazolarn (Xanax)). The jury also returned special 

verdicts finding that Kissler was "armed with a firearm at the time of the commission" of his 

unlav.ful possession of controlled substances crimes. CP at 151-52. 

The trial court sentenced Kissler to 66 months of incarceration for unlavvful possession 

with intent to deliver, 6 months of incaJceration for second degree unlawful possession of a 

fireann, ~d 6 months of incarceration for Wlla\¥ful possession of a controlled substance, to be 

served concu!Tently. The trial coUlt also imposed 36 months of incarce.ration for the tlreann 

enhancement on Kissler's Wllawful possession with intent to deliver conviction, and 18 months 

of incarceration for the firearm enhancement on his unlawfi.tl possession of a controlled 

substance conviction, to be served consecutively to each other and consecutively to his base 

sentence, for a total of 120 months of incarceration. Finally, t.'le trial cow"t in1posed a variable 

12-month comm:m.ity custody tern: with the notation that "total [in custody] and community 
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custody not to exceed stat[ utory] maximum." CP at 217. Kissler timely appea:.s his convictions 

and sentence. 

ANALYSIS 

I. CrR3.3 

Kissler first asse11s that the trial court violated his CrR 3.3 timely trial right by granting 

the State's continuance motions over his objec6ons. We disagree. 

CrR 3.3(b)(l)(i) provides that an individual held in custody pending trial must be tried 

within 60 days of aiTaignment. However, certain time periods may be excluded from the 

computation of time awaiting trial, including continuances granted by the trial court. CrR 

3.3(e.)(3). CrR 3.3(f)(2) provides a basis by which a trial cowt may validly continue the start of 

trial, stating: 

On motion of the coLui or a party, the court may continue the trial date to a 
specified date wl:en such continuance is required in the administration of justice 
and the defendant will not be prej'..ldiced in the presentation of his or her defense .. 

. . . The cowt must state on the record or in writing the reasons for the continuance. 
The bringing of such motion by or on behalf of any party waives that party's 
objection to the requested delay. 

We will r.ot disturb a trial com1's grant or denial of a continuance motion absent a 

showing of manifest abuse of discretion. State v. Cannon, 130 Wn.2d 313, 326, 922 P.2d 1293 

(1996). A trial court abuses its discretion only where it bases its decision on tmtenable grotmds 

or for untenable reasons. State v. Williams, 104 Wn. App. 516,521,17 P.3d 648 (2001). 

A trial court may properly grant a contjnuance under CrR 3.3(f)(2) based on a 

prosecutor's previously scheduled vacation. State v. Torres, 111 Wn. App. 323, 331, 44 P.3d 

903 (1002). As explained in State v. Kelly, 64 Wn. App. 755,767,828 P.2d I 106 (1992), 

[±]airness in administl"ation and effective justice requires that responsibly scheduled 
vacations of deputy prosecutors be honored by the State. To construe CrR 3.3 
otherwise would be to deprive deputy pro~ecutors of the dignity they deserve, and 
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would result eventually, in less effective justice as well as in t.m:fairness in the 
administration ofjustice. 

It is also well established that a trial court does not abuse its discretion by granting a 

State's continuance motion based on a prosecutor's scheduling conflict from a different trial 

assigru"!lent. See, e.g., State v. Flinn, 154 Wn.2d 193,200. 110 P.3d 748 (2005) ("Scheduling 

conflicts may be considered in granting continuances."); Stare v. Carson, 128 Wn.2d 805, 814, 

912 P.2d 1016 (1996) ("Our courts of appeal have consistently held that unavailability of counsd 

may constitute unforeseen or lmavoidahle circumstances w watTant a t1ial extension under CrR 

3.3."); State v.10·ause, 82 Wn. App. 688,698,919 P.2d 123 (1996) ("Conflicts in the 

prosecuting attorney's schedule may be considered 'unavoidable' circumstance justifying an 

extension of the speedy trial date under CrR :U.''). 

Here, the trial court based its October 4 order granting the State's first continuance 

motion on the prosecutor's previously scheduled vacation and on the prosecutor's assignment in 

a different trial. Although Kissler objected to the State's October 4 continuance motion, he did 

not argue that he would suffer any prejudice to his defense based on the delay. Because the 

prosecutor's scheduling conflicts were valid reasons for granting a continuance, and because 

Kissler did .:10t demonstrate that he would be preJudiced by the continuance, the trial court did 

not abuse its discretion by continuing the start of trial. Accordingly, under CrR 3.3(e)<)) the 

period of this continuance is excluded from the computation of ti..'l1e Ki!'is 1 er had awaited trial 

while in custody. 

The trial court similarly based its November '27 decision granting the State's second 

continuance motion ontl:e prosecutor's assignment in a different trial. Although Kissler 

opposed the motion and argt.ted that the State should have replaced the prosecutor trying his case, 

he did not assert that his defense was prejudiced by the delay. Accordingly, the trial court did 

7 



No. 44589-1-Il 

not abuse its discretion by granting the continuance, and the period of this continuance is 

excluded from the computation of Kissler's time awaiting trial.2 

Excluding these valid continuances, the State had until February 6 to bring Kissler to 

trial. CrR 3.3(b)(l)(ii), (5). Kissler's trial conunenced on February 5. Accordingly, even 

asswning that the trial comt en-eel by granting the State's remaining continuance motions, 

Kissler's CrR 3.3 timely trial right would not be violated as a result and, thus, his contention on 

this issue fails. 

II. RIGHT TO COL'NSEL 

Next, Kissler asserts that the trial court violated his constin1tional right to assistance of 

counsel when it allowed him to represent himself absent a knowing, intelligent, and voluntary 

v.,·aiver of his right to counsel. Specifically, Kissler contends that his waiver was not knowing, 

intelligent, and voluntary because the trial court misinformed him that, apar~ f:·om his second 

degree assault charge, his remaining charges were class C felonies that catTied a statutory 

maximwn sentence of 5 years. In fact, his possession of a controlled substance with intent to 

deliver charge was a class B felony carrying a maximum sentence of 10 years. RCW 

69.50.401(2)(a). Again, we disagree. 

We review for an abuse of discretion a trial cowt's decision to grant a crimi...'1al 

defendant's request to represent himself or herself at trial. State v. James, 13 8 Wn. App. 628, 

636, 158 P. 3d 102 (2007). Criminal defendants have a constitutional right to self-representation 

under both the Sixth Amendment to the United States Constitution and article 1, section 22 of the 

2 Kissler contends that his standby counsel's scheduled vacation was not a valid reason for the 
trial court to grant the State's November 27 continuance motion, bt.:.t we need not address this 
contention because the trial cowt based its continuance order on both standby counsel's vacation 
and the prosecutor's conflicting trial assigrunent. 
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Washington Cons:itution. "Thls right is so fundamental that it is afforded despite its potentially 

detrimental impact on both the defendant and the administration of justice." State v. Madsen, 

168 Wn.2d 496, 503, 229 P.3d 714 (2010) (citing Farerta v. California, 422 U.S. 806, 834, 95 S. 

C":. 2525; 45 L. Ed. 2d 562 (1975)). The unjustified denial of the right to self-representation 

requires reversal. State v. Stenson, 132 Wn.:!d 668,737,940 P.2d 1239 (1997). 

A defecdant's request to self-representation must be unequjvocal. State v. DeWeese, 117 

Wn.2d 369, 376, 816 P.2d 1 (1991). Once a detendant unequivocally invokes the right to self-

representation, the trial court must determine if the defendant knowingly, intelligently, and 

vohmtarily waives the right to cow1sel. James, 138 Wn. App. at 635. Our Supreme Court l:as 

explained the ttial co,_ut's obligation in this regard as follows: 

The court should ascertain that the defendant makes the Faretta waiver with at least 
a minimal knowledge of the task involved. [Bellevue v.] Acrey, 103 Wn.2d [203,] 
210[, 691 P.2d 957 (1984)]. A colloquy on the record is the preferred method; but 
in the absence of a c.oli.oquy, the record must reflect that the defendant understood 
the seriousness of the charge, the possible maximum penalty involved, and the 
existence of technical procedural rules governing the presentation of his defense. 
Acrey, 103 Wn.2d at 211. Wl1elher the criminal defendant's waiver of the 
constitutional right to be represented by counsel at trial is valid depends on the facts 
and circumstances of each case, and there is uo checklist of the pattic.ular legal risks 
and disadvantages attendant to waiver wb..ich must be recited to the defendant. 
[State v.] Imus. 37 Wn. App. (170,] 173-74[, 679 P.?.d :no (1984)1. 

DeWeese, 117 Wn.2d at 378. 

Here. Kissler was adamant and unequivocal about his request to self-representation, 

explicitly stating that his decision to represent himself was not based on any issues with his 

( 

assigned counsel. Although not required U.'1der the applicable case law, the trial cowt engaged in 

a lengthy colloquy with Kissler, in which the court: (1) asked ifhe undeJ:Stood each ofthe 

individ~1al charges against him, to which Kissler responded affirmatively, (2) informed him that 

the trial court could not advise him on how to try his case, (3) informed him about the jury 
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selection process, (4) told him that he would need to abide by the rules of evidence and the 

superior court criminal rules, (5) informed him that he would have to decide whet':ler to call 

witnesses, ( 6) infom1ed him that if he chose to testify, he would have to present his testimony by 

asking himself questions and then by answering those questions, (7) asked him whether any 

threats or promises were made to induce his decision to represent himself, to which Kissler 

responded negatively, (8) info:med him that the decision to appoint standby counsel was 

discretionary with the co"..llt, and (9) reviewed with Kissler the State's previous plea offer. Th~ 

t1ial court further cautioned K.issier: 

I must ad.vised (sic] you, in my opinion, you'd be far better off to be 
defended by a trained attorney who can represent you rather than representing 
yourself. I think it's unwise for you to try and represent yourself. This is a very 
complex case. Even though you've had some familiarity with criminal 
proceedings, looking at the LINX case record for you, 1 don't think you're familiar 
with the law that much by you planning on familiarizing yourself with court 
proced1,lTes and the rules of evidence. I don't think you've informed me that you 
really know about those things. You're going to have to learn about all those things. 
I would strongly urge you not to represent yourself. 

Report of Proceedings (RP) (Sept. 11, 20 12) at 9. 

Kissler stated that he understood the difficulties he faced by representing hi.rnself and that 

he was voluntarily waiving his right to cotL'1sel in order to proceed prose. In light of the trial 

comi's detailed colloquy and advke, Kissler's statement was sufficiently unequivocal under 

DeWeese to ensure that Kissler "understood the seriousness of[his] charge[s], the possible 

maximum penalty involved, and the existence of technical procedural rules governing the 

presentation of his defense." 117 Wn.2d at 378. 

As noted, the trial court misinformed Kissler that his charge for possession of a 

controlled substance with intent to deliver was a class C felony carrying a ma-ximum sentence of 

5 years. In fact, this offense is a class B felony carrying a ma"Ximum sentence of 10 years. The 
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trial comt correctly informed him, though, that the maximum penalty he fac.ed for his offenses 

was 10 years of incarceration. De Weese does not require, and Kissler does not cite any case 

standing for the proposition that, trial courts must specify in detail the potential penalty as it 

relates to each of the defendant's charges before finding the defendant knowingly, intelligently, 

and voluntarily waived the right to counsel. In fact, in discussing penalties, DeWeese, 117 

Wn.2d at 3 78, requires that the record reflect that the defendant "understood ... the possible 

maximum penalty involved." When, as here, the defendant is correctly informed of the 

maximum penalty for all offenses, it is difficult to see how incorrect infom1ation abom the 

penalty for an individual offense could make the waiver of the right to coumelless knowing. 

Accordingly, we affirm the trial cowt' s order allowing Kissler to represent himself at trial. 

Kissler also argues that his waiver o: counsel was rendered invalid by the trial court's 

failure to infmm hiin of the change in potential punishment when the State amende·d its 

information to include allegations offlrearm sentencing enhancements. We disagree. 

Unired States v. Hantzis, 615 F.3d 575, 581 (9th Cir. 201 0), recognized that a new 

inquiry into self-representation may be required if ''circumstances have sufficiently changed 

since the date of the Farerta inquiry that the defendant can no longer be considered to have 

knowingly and intelligently waived the right to co1..msel." In State v. Modicc1, 136 Wn. App. 434, 

444-45, 149 P.3d 446 (2006), Division One of om court held that the trial court did not en by 

failing to sua sponte engage a defendant wt.o had waived the right to counsel in a second full 

colloquy informing him of the maximum penalty after a new charge was added. In Modica, 

though, the court asked the defendant on two occasions after the charge was added whether he 

still wished to proceed prose and on one occasion advised him again not to do so. J...fodica, 136 

Wn. App. at 446. Here, in contras:, the trial coUlt did not ask IUssler after·the firearm 
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enhancements were added if he still wished to proceed pro se. Thus, .Modica is of little 

instruction in this appeal. 

DeWeese, however, is on point. As noted, to ensure a valid waiver ofthe right to 

cow1sel, the record must reflect, among other matters, that the defendant "understood ... the 

possible maximwn penalty involved." 117 Wn.2d at 378. Here, the trial court conec.tly 

informed Kissler before his waiver that his maximum penalty would not exceed 1 0 years. Under 

RCW 9.94A.599, the addition of the firearm enhancements could not extend Kissler's sentence 

beyond the maximum of 1 0 years. Therefore, the amendment of the charges to allege fireanu 

sentencing enhancements did not make Kissler's waiver any less knowing, intelligent, or 

voluntary. 

III. SENTENCING 

1. Firearm Sentence Enhancerr,ents 

Kissler contends that the trial court impermissibly imposed firearm sentence 

enhancements when the jury's special verdict instruction stated that the State had to prove 

beyond a reasonable doubt that he was armed with a "deadly weapon" during the commission of 

his crimes. CP at 193. We disagree. 

Kissler argues that his firearm sentencing enhancements must be vacated in light of our 

Supreme Comi's opinion in State v. Williams-Walker, 167 Wn.2d 889, 898-99, :!25 P.3d 913 

(201 0). Wil/;ams- Walker held that the imposition of a firearm sentencing enhancement violates 

the defendant's constitutional right to a jury trial where the jury fatmd by special verdict that the 

defendant was armed with a deadly weapon. This case is distinguishable, however, as here the 

State charged Kissler with a firearm enhancement and the jury fow1d by special verdict that he 

was anr.ed with a ''firearm" during the coiTlllission of his offenses. CP at 151-52. Thus, the 
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issue here is not whether the trial court imposed a fuearm enhancement absent a jury finding in 

violation of Kissler's constitutional jury trial right, as in Williams- Walker. 167 Wn.2d at 899-

900. Rather, the issue presented is whether the trial court erroneously instructed :he jury on the 

requirements in reaching its firearm finding. The trial court's special verdict instruction stated: 

For purposes of a special verdict, the State must prove beyond a reasonable 
doubt that lhe defendant was armed with a deadly weapon at the time of the 
commission of the crime. 

A person is armed with a deadly weapon if at the time of the commission of 
the crime the weapon is easily accessible and readily available for offensive or 
defensive purposes. The State must prove beyond a reasonable doubt that there 
was a connection between the weapon and the defendant. The State must also prove 
beyond a reasonable doubt that there was a cmmection between the weapon and the 
crime. In detem1ining whether these connections existed, you should consider 
among other factors the nature of the crime and the circumstances swTounding the 
conunission of the crime. 

A pistol, revolver, or any other fireann is a deadly weapon whether loaded 
or tmloaded. 

CP at 193 (emphasis added). Kissler did not object to this instruction and, thus, waived hjs 

contention with the instruction on appeal. State v. Bailey, 114 Wn.2d 340, 345, 787 P.2d 1378 

(1990). A prose litigant is held to the same standard as an attorney. See, e.g., State v. Bebb, 108 

Wn.2d 515, 524. 740 P.2d 829 (1987) (prose defendants must conform to substantive and 

procedural rules and coutts are tmder no duty to infom1 a prose defendant of the relevant rules of 

law); State v. Smith, 104 Wn.2d 497, 508, 707 P ,2d I 306 (1985) (a pro se Etigant must comply 

with all applicab:e procedural rules). Further, even if Kissler had not waived this issue on 

appeal, any error in the trial cow1's instrucrion was harmless. 

The instruction provided by the trial court differs from the standard firearm enhancement 

jury instruction, 11 f·Vashington Pattern Jury Instructions: Criminal (WPIC) 2.10.01, at 54 (3d 

ed. 2008), in that it only replaced "firearm" with "deadly weapon," and replaced the phrase, "A 

'firearm' is a weapon or device from which a projectile may be fired by an explosive such as 
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gunpowder," with "A pistol, revolver, or any other firearm is a deadly weapon whether loaded or 

tulioaded." WPTC 2.10.01; CP at 193. The trial court's error in replacing "firearm" with ''deadly 

weapon" was harmless in light of the jury's special verdict fmm, which required thl! jury to find 

that Kissler was anned with a "firearm" in order to retum the special verdict. In addition, the 

trial court's omission ofthe specific definition of a tireann as "a weapon or device from which a 

projectile may be fired by an explosive such as gunpowder" was barmless in light of Kissler's 

stipulation that the firearm at issue was ''operational and capable of firing projectiles." CP at 83. 

Accordingly. we affirm the trial court's imposition of firearm sentence enhancements. 

2. Variable Commllllity CustodvTerm 

Next, Kissler asse1ts that the trial court erred by imposing a va:-iable term of community 

custody. The State concedes error. We accept the State's concession and remand for a 

con-ection of Kissler's sentence. 

RCW 9.94A.701 provides in relevant part: 

(3) A court shall, in addition to the othcrtenns of the sentence, sentence an offender 
to community custody for one year when the court sentences the person to the 
custody of the department for: 

(c) A felony offense w1der chapter 69.50 ... RCW, committed on or after July I, 
2000; 

(9) The term of conmmnity custody specified by 1his section shall be reduced by 
the court whenever an offender's standard. range tenn of confinement in 
combination with the term of commmtity custody exceeds the statutory maximum 
for the crime as provided in RCW 9A.20.021. 

Under RCW 9.94A.701, "a court may no longer sentence an offender to a variable tenn of 

community custody [that is] contingent on the amount of earned release but instead, it must 

determine the precise length of community custody at the time of sentencing." State v. Franklin, 

172 Wn.2d 831, 836,263 P.3d 585 (2011). Here, the trial court sentenced Kissler to 120 months 
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of incarceration for his unlawful possession of a controlled substance with intent to deliver 

conviction with a firearm enhancement, the statutory maximum sentence for that offense. 

T.1erefore, the trial court was required under RCW 9.94A.701(9) to reduce Kissler's community 

custody term to zero. The trial court's variable comnumity custody term does not comport with 

RCW 9.94A.701. Franklin. 172 Wn.2d at 836. Accordingly, we remand to the trial court to 

issue a cmrected judgment and sentence consistent with this opinion. 

IV. STATEiviENT Of ADDITIO:-.IAL GROUNDS (SAG) 

In his SAG, Kissler first repeats his appellate counsel's contention that the trial cotu1 

violated his CrR 3.3 timely :trial right. Because we have rejected this contention as argued by 

appellate counsel, we do not readdress it here. 

Next, Kissler contends in his SAG that the trial court violated his right to counsel when it 

allowed the trial to commence without standby counsel present. Kissler, however, waived his 

right to the assistance of counsel, and there is no corresponding constitutional right to the · 

assistance of standby counsel. See State v. Silva, 107 Wn. App. 605, 626-27, 27 P.3d 663 (2001) 

("[T]here is no federal constitutional right to standby counsel and no Sixth Amendment right to 

hybrid representation wherein a defendant serves as co-counsel with his attorney. Moreover, 

once a defendant has validly waived his right to counsel, he may not later demand L1e assistance 

of counsel as a matter of right." (Internal footnotes omitted.)). Further, even if Kissler had a 

right to the assistance of standby counsel, he waived that right at the start of trial after engaging 

in a colloquy with the trial court. Accordingly, Kissler's claim that the trial court violated his 

right to cmmsel by alloVving him to proceed without the benefit of standby counsel lacks merit. 

Finally, Kissler contends in his SAG that the trial court erred by failing to suppress 

evidence and witness testimony based on the State's late discovery. Kissler did not move the 
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t1ial court to suppress evidence based on the State's late discovery. Because he does not claim in 

this appeal that the admission of this evidence violated either the state or federal constitution, he 

may not raise the issue for the first time on appeal under RAP 2.5(a)(3). Accordingly. we do not 

furtber address this contention. 

We affirm Kissler's convictions and the trial court's imposition of tireann sentencing 

enhancements, but remand for a con·ection of Kissler's sentenct! with regard to his imp:-oper 

variable corrummity custody term. 

A majority ofthe panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be flied for public record in accordance with RCW 

2.06.040, it is so ordereci. 

~~,-J--· --
We concur: 

. - --- ____ ,_c ·ft--· ~-
JJHANSON, C.J. 

-~~::[. __ 
MELNICK, J. J 
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